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MEMORANDUM FOR THE EXTRAORDINARY CHAMBERS IN THE COURTS OF CAMBODIA

______________________________________________________________________________
ISSUE: SPEED OF THE ECCC TRIALS COMPARED TO OTHER INTERNATIONAL TRIALS AND
TRIBUNALS

SPECIFICALLY DISCUSSING THE NUMERICAL SPEED OF THE PRE-INDICTMENT, PRE-TRIAL, AND TRIAL
PHASES AS COMPARED TO OTHER INTERNATIONAL TRIALS AND TRIBUNALS. ALSO SPECIFICALLY
DISCUSSING WHETHER THE ECCC COMPARATIVELY FAILS TO ACHIEVE THE PURPOSES OF
INTERNATIONAL CRIMINAL TRIALS AS A DIRECT RESULT OF THE SPEED OF THE ECCC’S PROCESS.
______________________________________________________________________________

Prepared by Erin Rosson
J.D. Candidate, May 2018
Fall Semester, 2016
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I. Introduction
A. Scope
This memorandum discusses whether the trial process of the Extraordinary
Chambers in the Courts of Cambodia (“ECCC”) is slower than other international
criminal trials and tribunals.* Specifically, this memorandum discusses whether the speed
of the entirety of ECCC’s process is slower in numerical length. This memorandum also
discusses procedural problems that lead to the slow speed of trials and tribunals, and the
purposes a trial or tribunal must achieve in order to not be considered too slow. Lastly,
this memorandum considers whether comparatively, the ECCC fails to achieve the
purposes of international criminal trials and tribunals as a direct result of the speed of the
ECCC’s process.
B. Summary of Conclusions
a. Many international trials and tribunals are slow because of
procedural problems.
One of the most cited problems relating to international trials and tribunals is the
slow speed at which they take place as compared to domestic criminal trials. However,
many international trials and tribunals deal with more complex issues that make them
inherently longer.
b. An international criminal trial or tribunal is too slow if it fails to
achieve justice for the victims or a fair trial for the accused.
International criminal trials and tribunals must achieve certain human rights
standards and principles in order to be considered a successful trial. The two principles
that are most important when considering the speed of a trial’s process are whether the
*

Compared to other international and national courts and tribunal trying crimes against
humanity and genocide, is the ECCC’s process too slow?
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trial achieved justice for the victims and whether the court provided the accused with a
fair trial. If an international trial or tribunal fails to meet one or both of those issues as a
direct result of the speed of the trial, then the trial must be considered too slow.
c. The ECCC trials are slower because it has taken an unprecedented
long amount of time in the preindictment, pretrial, and trial phases.
The most obvious way to determine whether the ECCC’s process is too slow is to
compare the numerical lengths of each trial and tribunal. The best way to then determine
whether the ECCC’s process is too slow is to place the most weight on similarly situated
trials and tribunals. By reviewing the trials and tribunals with similarly old defendants, it
is clear that the ECCC’s process is slower in all three of the trial phases.
d. The ECCC trials are slower than trials and tribunals with similarly
old defendants because those tribunals completed their cases in a
timely manner before the accused died.
Most of the trials and tribunals with old defendants completed the trials before the
majority of the defendants died. The ECCC achieved less justice for victims than those
trials and tribunals because, due to the slower numerical speed of the ECCC’s process,
close to a majority of the ECCC’s defendants who reached trial escaped completion of
their trial. Also, the surviving accused have spent a much longer time in custody as a
direct result of the ECCC’s slower numerical speed.
II. Factual Background
A. The Khmer Rouge Regime Era
The Khmer Rouge ruled over Cambodia from April 17, 1975, to January 6, 1976.1
The regime abolished individual rights and forced the Cambodian people into slave

1

Ken Gee-Kin Ip, Fulfilling the Mandate of National Reconciliation in the Extraordinary Chambers in the
Courts of Cambodia (ECCC) - An Evaluation through the Prism of Victims' Rights, 13 Int’l Crim. L. Rev.
865, 865 (2013).
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labor.2 Approximately one and a half million Cambodians were killed as a direct result of
atrocities committed by the leaders of the Khmer Rouge.3 The Khmer Rouge was ousted
in 1976 by an invasion of Vietnamese forces.4 However, leaders of the Khmer Rouge
created a guerilla military force and instituted a period of civil war in Cambodia.5 The
civil war ended in 1998 upon the death of Pol Pot, the leader of the Khmer Rouge.6
In 1997, a group of United Nations (“UN”) human rights workers convinced
Cambodia’s co-Prime Ministers to write a letter seeking UN assistance in prosecuting the
prior leaders of the Khmer Rouge.7 In July 1998, the UN began efforts to prosecute those
responsible for the Khmer Rouge genocides and other atrocities.8 The UN first created a
group of experts responsible for assessing the atrocities to determine exactly who was to
blame. The group was also responsible for studying all available evidence in order to
assess the “feasibility of accountability and the need for justice.”9 The group of experts
released their report in February of 1999, but the now sole Prime Minister, Hun Sen,

2

Robert Petit, Lawfare and International Tribunals: A Question of Definition? A Reflection On the
Creation of the “Khmer Rouge Tribunal”, (Vol 43, Issue 1/2) Case Western Reserve Journal of Int’l Law
189-199, 190 (2010).
3

Ip, supra note 1 at 866.

4

Petit, supra note 2.

5

Id.

6

Id. at 191-2.

7

Id. at 192.

8

Id.

9

Id. at 193.
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recanted his call for help.10 Hun Sen wanted the trials to be completed solely by
Cambodian courts rather than by foreign judges or prosecutors.11
The UN then began to work with Hun Sen and the Cambodian government to
create a special court within Cambodia that allowed the majority of the control to the
Cambodians.12 Hun Sen also called for tribunal laws to reflect mainly Cambodian law.13
The UN and the Cambodian government spent the next few years creating rules that met
the requirements of both sides. In 2001, the two groups created the ECCC and the first set
of laws to govern the court.14
B. Establishment of the ECCC
The UN and the Cambodian government officially ratified the draft of rules that
now govern the ECCC in 2003.15 The ECCC did not indict the first defendant until five
years later in 2008.16 Subsequently, the ECCC has indicted eight other defendants.17 Four
of the defendants were not indicted until 2015.18 The ECCC has only fully completed one

10

Id.

11

Id.

12

Id. at 194.

13

Id.

14

Law on the Establishment of the Extraordinary Chambers in the Court of Cambodia for the Prosecution
of Crimes Committed during the Period of Democratic Kampuchea, with inclusion of amendments as
promulgated on 27 October 2004 (NS/RKM/1004/006).
15

Id.

16

Closing Order Indicting Kaing Guek Eav Alias Duch, Case File 001/18-07-2007-ECCC-OCIJ, 8 August
2008.
17

Composite Chronology of the Evolution and Operation of the Extraordinary Chambers in the Courts of
Cambodia, http://www.cambodiatribunal.org/wp-content/uploads/2016/10/history_compositechronology_2016_english.pdf (last visited November 20, 2016).
18

Id.
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case. It found the defendant guilty and sentenced him to life imprisonment in both the
initial trial, which ended in 2009, and the appeals court, which ended February 3, 2012.19
A second trial of two defendants was completed in 2014 and is now going through the
appeals process.20
Of the nine defendants, two have escaped trial. The first defendant Ieng Sary died
in 2013 before the completion of his trial.21 The other defendant was Ieng Thirith who
was found unable to stand trial in 2012 due to Alzheimer’s.22
III. Legal Argument
A. A tribunal is too slow if it fails to achieve justice for victims and the
accused.
a. Procedural Requirements
There are many reasons for the slower length of international trials and tribunals
as compared to domestic criminal cases. Many tribunals deal with more complex issues
than domestic trials, such as genocide. Genocides involve millions of victims as well as a
significant number of possible defendants. Before indicting anyone, tribunal workers
must consider a number of factors to ensure that the person they are investigating
participated in the genocide in such a way that they deserve punishment. Otherwise, there
is the possibility a large number of innocent persons could be accused in frivolous cases.
There are also many negative procedural problems facing international trials and
tribunals. A few examples of these problems are long and complicated indictments,
19

Summary of Appeal Judgement, Case File 001/18-07-2007/ECCC/SC, 3 February 2012.

20

Composite Chronology, supra note 17.

21

Termination of the Proceedings Against the Accused Ieng Sary, Case File 002/19-09-2007-ECCC/TC, 14
March 2013.
Decision on Immediate Appeal against the Trial Chamber’s Order to Unconditionally Release the
Accused Ieng Thirith, Case File 002/19-09-2007-ECCC/TC, 14 December 2012.
22
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refusal by the parties to cooperate with one another, delays due to the participation of the
victims, and, specifically in the case of the ECCC, time consuming investigations that
must adhere to strict rules.23 These problems provide reasoning behind why international
trials and tribunals are slow. However, it is more important to consider certain purposes
of international trials and tribunals in order to figure out whether the trials are too slow.
b. The two most important issues the trial needs to meet are justice
for the victims and a fair trial for the accused.
International criminal trials and tribunals must meet certain principles in order to
be successful. Some of the principles trials and tribunals must meet are gaining justice for
the victims, ensuring the accused a fair trial, and an adherence to established human
rights standards and judicial principles.24 The two principles most crucial in determining
whether the trial or tribunal is too slow are justice for the victims and a fair trial for the
accused. There are also two other principles to consider that result from a tribunal that is
too slow: slow tribunals damage the efficiency of international criminal trials and make
these trials and tribunals appear incompetent in the eyes of the public.25
c. It is too early to determine completely whether the ECCC’s
process is too slow by itself.
It is difficult to assess whether the ECCC’s process is too slow in itself at this
stage of the trials. In order to truly determine whether the ECCC is in fact too slow, we
must wait for the completion of the final trial. We must consider whether the trials have
adhered to the purposes of an international trial. Additionally, it is important to consider
23

Heidi L. Hansberry, Too Much of a Good Thing in Lubanga and Haradinaj: The Danger of Expediency
in International Criminal Trials, 3 Journal of Int’l Human Rights 357, 360-1 (2011).
24

David Tolbert & Fergal Gaynor, International Tribunals and the Right to a Speedy Trial: Problems and
Possible Remedies, Law in Context 33, 34 (2009).
25

Id.
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whether the ECCC has obtained the Cambodian government’s stated goal when creating
the tribunal: national reconciliation for all the victims of the Khmer Rouge.26
The biggest problem indicating that the ECCC’s process is too slow is the fact
that two of the few defendants have escaped the completion of their trial due to death or
inability to stand trial. Another problem is the prolonged time the Cambodian
government and the UN took in creating the rules governing the ECCC. Many critics of
the ECCC trials point to this incredibly long period of time negotiating the rules as proof
that the ECCC’s process is much too slow.27
Arguably, the long rule making period did lead to the continued aging and
eventually death of two of the accused, and caused the ECCC to miss bringing to trial at
least one of the most important leaders of the Khmer Rouge.28 However, in the long run,
the rule period may prove to have been a blessing rather than an indicator of how slow
the ECCC trials were. For example, the rules require much stricter procedures before the
court may pass any positive finding of guilt.29 These strict procedures may turn out in the
end to be crucial safeguarding measures that ensure a fair trial to the accused. However,

26

Ken Gee-Kin Ip, Fulfilling the Mandate of National Reconciliation in the Extraordinary Chambers in the
Courts of Cambodia (ECCC) - An Evaluation through the Prism of Victims' Rights, 13 Int’l Crim. L. Rev.
865, 868 (2013).
27

Many of the critics of the rule making process were also victims of the Khmer Rouge. Helen Jarvis,
Trials and Tribulations: The Long Quest for Justice for the Cambodian Genocide, in The Extraordinary
Chambers in the Courts of Cambodia: Assessing Their Contribution to International Criminal Law 13, 35
(Simon M. Meisenberg and Ignaz Stegmiller ed., 2016).
28

One of the senior leaders of the Khmer Rouge, Ta Mok, died in 2006 before the ECCC began indicting
other Khmer Rouge members. Christine Malumphy and B.J. Pierce, Cambodia’s Search for Justice:
Opportunites and Challenges for the Extraordinary Chambers in the Courts of Cambodia, Univ. of Cali.,
Berkeley, 31(February 2009),
https://www.law.berkeley.edu/files/IHRLC/Cambodia_Search_for_Justice.pdf.
29

Robert Petit, Lawfare and International Tribunals: A Question of Definition? A Reflection On the
Creation of the “Khmer Rouge Tribunal”, 43 Case Western Reserve Journal of Int’l Law 189, 196 (2010).
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as already stated, we cannot truly decide whether the ECCC’s process is too slow in itself
until the trials are completed.
B. The pre-indictment and pre-trial phase of the ECCC is slower than other
trials and tribunals.
The ECCC was created years after the genocides and other atrocities of the
Khmer Rouge. Routinely, many international criminal courts take place relatively close
to the crimes the trials focus on. In order to fully decide whether the ECCC’s process is
slower, we must first study this group of trials and tribunals.
In comparing the process of the ECCC, we must look at only what has happened
since the creation of the ECCC. Therefore, we must compare the speed of the process
since the signing of the ECCC agreement in 2003 even though the ECCC did not
technically open until the first prosecutor arrived in 2006.30 The reason for this is because
the ECCC was technically created upon the agreement in 2003. The extra three years are
crucial evidence of the slower speed of the ECCC as compared to other similar
international trials and tribunals.
At first, comparing the ECCC to these trials and tribunals may seem
counterintuitive since the ECCC trials took an extra thirty to forty years. The reason we
should not consider the years of inactivity is simple: Cambodia was in a long period of
civil war. There is one example of a tribunal created during a similar period of turmoil:
the International Criminal Tribunal for the former Yugoslavia (“ICTY”).31 However, we
should still not expect Cambodia, the UN, or anyone else to create a war crimes tribunal
during a time of such turmoil. There are many factors that make it difficult to create a
30

Composite Chronology, supra note 17.

31

ICTY Timeline, http://www.icty.org/en/in-focus/timeline (last visited November 20, 2016).
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tribunal during this time. For example, the leaders of the Khmer Rouge were still in
positions of power during the long period of civil war.32
While it is important to compare the ECCC’s process to the first group of trials
and tribunals, it is even more important to compare the process to similarly situated trials
and tribunals. The first group of trials and tribunals present good comparisons for the
average length of the trial process, but this second group of cases present comparisons for
the same conditions in the ECCC. The accused persons in the second group are
comparatively aged, allowing for similar comparisons in the urgency to finish the trials
before most or all of the accused die.
a. The ECCC’s first two phases are on average slower than trials and
tribunals that took place right after the tragedies
The International Criminal Tribunal for Rwanda (“ICTR”) was created in 1995.33
The first indictment of the ICTR was served in February of 1996, making the preindictment phase of the ICTR less than one year. 34 The average pre-trial phase for the
ICTR is 3.6 years.35
In comparison, the first indictment in the ECCC trials was served in 2008, five
years after the UN and Cambodia officially ratified the rules to govern the ECCC. Five
years is significantly longer than the one-year pre-indictment phase of the ICTR.

32

Petit, supra note 2, at 191.

33

Indictment, The Prosecutor of the Tribunal v. Georges Anderson Nderubumwe Rutanganda, ICTR-96-31, 1996 WL 33484153.
34

35

Id.

Heidi L. Hansberry, Too Much of a Good Thing in Lubanga and Haradinaj: The Danger of Expediency
in International Criminal Trials, 3 Journal of Int’l Human Rights 357, 360 (2011).
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Therefore, the pre-indictment phase of the ECCC’s process was much slower as
compared to the ICTR.
In comparison to the time between indictment and the beginning of the trial, both
cases in the ECCC that have reached the beginning of trial had indictments in 2008. The
first case began trial in 2009 and the second in 2011, one year and three years
respectively. The average for the ICTR falls around the two ECCC pre-trial lengths, so,
in respect to the pre-trial phase of the ECCC’s process, the ECCC is not any slower than
the ICTR.
The International Criminal Court (“ICC”) is more difficult to compare to the
ECCC in regards to the pre-indictment phase. Due to the continuing nature of the ICC
and the fact that new tribunals continue to open every year, the distance between the
creation of the ICC and the first indictment in each case also continues to grow.
However, it is still helpful to compare the time between the creation of separate ICC
cases and the first indictment in each case. Except for two cases, the time between the
ICC’s creation of each case and the first indictment is between one and two years.36 The
average time between indictment and the beginning of trial in the ICC is about 2.3
years.37
The ECCC’s pre-indictment phase was overall slower than every trial before the
ICC since the ECCC’s pre-indictment phase was around five years. One of the two cases
that have reached trial in the ECCC took over three years in the pre-trial phase.

36

Situations Under Investigation, https://www.icc-cpi.int/pages/situations.aspx (last visited November 20,
2016).
37

Hansberry, supra note 24, at 359.
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Therefore, just like in the ICTR, the pre-trial phase of the ECCC was not any slower than
the average of the ICC.
The ICTY opened in 1993.38 The first indictment was served in 1994, a little over
a year later.39 The average pre-trial phase of the ICTY is about 3.6 years.40 The preindictment phase in the ECCC is once again considerably longer than the pre-indictment
phase of the ICTY. The pre-trial phase is the same in the ICTY and the ICTR. Therefore,
the ECCC’s the pre-trial phase is not any slower than the ICTY.
The Special Court for Sierra Leone (“SCSL”) opened in 2002. The first
indictment was served in 2003.41 The average pre-trial length for the SCSL is about 1.7
years.42 The pre-indictment phase of the ECCC is considerably longer than the SCSL,
with the ECCC’s phase being five years. The ECCC’s pre-trial phase in both the first and
second cases is also much longer than the pre-trial phase of the SCSL. In fact, the threeyear pre-trial length of the second case in the ECCC is about twice as long as the SCSL’s
average pre-trial phase. The ECCC is therefore slower than the SCSL in both the preindictment and the pre-trial phase.

38

ICTY Timeline, supra note 30.

39

Id.

40

Alette Smeulers, Barbara Hola, & Tom van der Berg, Sixty-Five Years of International Criminal Justice:
The Facts and Figures, in The Realities of International Criminal Justice, 13 Int’l Crim L. Rev 7, 17
(2013).
41

Id.

42

Id. at 18.
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b. The ECCC’s first two phases are slower than trials and tribunals
that took place years after the tragedies.
The Extraordinary African Chambers in Senegal (“Senegal”) opened in 2012,
more than twenty years after the atrocities committed in Chad.43 The first indictment was
served one year later.44 The pre-indictment phase of Senegal was much shorter than the
five-year pre-indictment phase of the ECCC. The pre-trial phase was also shorter in
Senegal than in the ECCC. The pre-trial lasted for two years between the indictment in
2013 and the beginning of trial in 2015.45 The first case in the ECCC’s pre-trial phase
was about one year and the second case’s was about three years. One of the cases in the
ECCC was a year longer than the pre-trial phase in Senegal. Therefore, the ECCC is
slower than Senegal in both the pre-indictment and pre-trial phases.
The Iraqi Special Tribunal (“IST”) was created in 2003. The first indictment was
served to Saddam Hussein in 2004.46 On average, the pre-trial time in the IST is about
two years.47 The pre-indictment phase of the IST is much shorter than the ECCC’s preindictment phase. The IST is also similar to the Senegal court because both courts have
an average pre-trial time of two years. Since the ECCC’s pre-trial process is slower than
Senegal’s pre-trial process, the ECCC is also slower than the IST. Therefore, the ECCC
is slower than the IST on both the pre-indictment and the pre-trial phases.
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The International Crimes Tribunal, Bangladesh (“ICTB”) opened in 2010, forty
years after the stated atrocities were committed. The first indictment was served in
2011.48 The pre-indictment period of the ECCC was considerably longer than the oneyear period in Bangladesh. Therefore, the ECCC is slower than the ICTB.
The trial of John Demjanjuk did not have a pre-indictment phase. Unlike the other
tribunals mentioned in this memorandum, John Demjanjuk went through an international
trial. The trial started at the time the prosecution indicted Demjanjuk in 2008.49
Therefore, there is no pre-indictment phase to compare to the ECCC.
The pre-trial phase of Demjanjuk’s trial lasted from the indictment in 2008 until
the start of trial in 2009.50 The pre-trial phase was therefore much shorter compared to the
ECCC’s three year pre-trial phase.
c. Time comparison to the ECCC
Overall, the ECCC’s pre-indictment phase is much slower than the majority of
other trials and tribunals. The closest any tribunal comes to the five-year pre-indictment
phase of the ECCC is two years. Two years is barely half of the pre-indictment length of
the ECCC. Because the ECCC’s pre-indictment phase is overwhelmingly longer than
every other trial and tribunal, the first phase of ECCC’s process is slower as compared to
other trials and tribunals.
The ECCC’s pre-trial phase is also slower as compared to the other trials. While
not every trial and tribunal’s pre-trial phase was shorter than the pre-trial phase of the
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ECCC, a majority of the trials and tribunals were shorter by at least a year. The difference
of only a year may not seem like much of an indicator that the ECCC is comparatively
slower. However, when you also compare the long pre-indictment phase of the trials, an
entire extra year in the pre-trial phase becomes much more worrying. Therefore, the
second phase of the ECCC’s process should be considered slower than other trials and
tribunals.
C. The trial phase of the ECCC is slower overall than other trials and
tribunals.
a. The trial phase of the ECCC is not actually any slower than trials
and tribunals that took place right after the tragedies.
The trial phase of the ICTR was overall much longer than other similar trials and
tribunals. The average length between custody and the completion of trial in the ICTR
was 5.9 years.51 The ICTR also holds the distinction of the longest criminal trial in
history, taking between twelve and fourteen years for the completion of each trial in the
Nyiramashuko et al case.52
Compared to the trial phase of the ICTR, the ECCC’s trial process has so far been
much faster. The trial phase of the first case of the ECCC lasted for a total of three years
over the course of both the initial and appeals process. The initial trial phase for the
second case of the ECCC lasted from 2011 to 2014. The appeals process for the second
trial started in 2014 and is still continuing as to the date of this writing. The three year
and five year trial lengths of the two cases in trial at the ECCC is not only shorter than
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the ICTR’s average trial length, but substantially shorter than the trials in Nyiramashuko
et al. Therefore, the ECCC’s trial process is not any slower as compared to the ICTR.
In the ICC, very few of the cases have been completed. Overall, the completed
trials were relatively shorter than the trials that took place in Rwanda. From the
beginning of trial to the final judgment, the cases in the ICC have ranged between one,
three, and five years.53 One case in the ICC also went through the appeals process, taking
three years to complete the initial trial and an additional three years in the appeals process
for a total of six years to complete trial.54
In comparison, the ECCC trial process has not so far proven to be any slower than
the ICC trials. The trial phase of the first ECCC case lasted for a total of three years over
the course of both the initial and appeals process. The initial trial phase for the second
case lasted from 2011 to 2014. The appeals process for the second trial started in 2014
and is still continuing as to the date of this writing. Overall, the second trial is only in the
fifth year of trial, and therefore has not reached the six-year length of the longest trial in
the ICC.
According to the Registry and Chambers of the ICTY, the average trial length is
approximately sixteen months.55 Compared to the first case in the ECCC, the trial length
is not any longer. However, the ICTY’s trial phase is shorter compared to the five-year
length of the second case of the ECCC. Therefore, overall the ECCC’s trial phase is
somewhat slower as compared to the ICTY.
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The average length of trial in the SCSL is about 3.6 years.56 The first trial in the
ECCC is shorter than the average length of the SCSL by about a year. The second case in
the ECCC, however, is longer than the average length in the SCSL by about two years.
Overall, the average length of the trial phase in the SCSL falls somewhere in between the
lengths of the two cases in the ECCC. Therefore, the ECCC’s trial phase is overall slower
than the SCSL’s trial phase.
b. The ECCC’s trial process is slower than trials and tribunals that
took place years after the tragedies
The sole trial in Senegal began in 2015 and was completed in 2016.57 The first
case in the ECCC took three years to complete, and the second case is in the fifth year of
trial. Compared to both cases in the ECCC, the trial phase in Senegal was considerably
shorter. Therefore, the ECCC’s trial phase is much slower compared to the trial phase in
Senegal.
On average, the length of the trial phase in the IST is between one to two years.58
The ECCC’s two cases took a total of three and five years. Therefore, the ECCC’s trial
phase is much slower compared to the IST.
The trial of John Demjanjuk lasted from 2009 until 2011 for a total of eighteen
months.59 Demjanjuk appealed the decision, but the appeal was never completed due to
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his death in 2012.60 It is not possible to compare Demjanjuk’s trial phase to the ECCC
since his trial was never officially completed.
c. It is more important to compare the trials and tribunals with
similarly elderly defendants when deciding whether the ECCC’s
process is relatively slower.
The ECCC’s trial process is, on average, about the same as most of the trials and
tribunals in the first group, and, once again, slower than the trials and tribunals in the
second group. While it may seem as though we should be hesitant to deem the ECCC’s
process slower than other trials and tribunals due to the long trial process of the ICTR, we
must give more weight to the second group of cases.
The second group of cases deal with elderly defendants just like the ECCC, as
opposed to the first group of cases that deal with a combination of young and old
accused. The second group of cases deal with the extenuating circumstance contained in
the ECCC’s trials that is not found in the first group of cases. It is important to give more
weight to the second group of cases because those tribunals also had to worry about the
accused dying of old age, and the speed of the trials reflects this worry. Therefore, it is
important to give more weight to trials and tribunals that catered their speed to elderly
defendants when deciding whether the ECCC’s process is slower.
The first group of cases are important to consider when making a decision on the
speed of the ECCC’s process. However, the first group of cases cannot outweigh the
second group of cases unless the results in all of the first cases are overwhelmingly
slower than the ECCC’s trial process. The results here are not overwhelmingly slower,
with the exception of the twelve to fourteen year trials in the ICTR case. On the whole,
the first group of cases had about the same trial length as the two trials in the ECCC.
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Therefore, more weight must be given to the second group of cases. Since the ECCC’s
trial phase was slower than all of the trials and tribunals in the second group, the ECCC’s
process is slower compared to other trials and tribunals.
D. The ECCC is slower than other trials and tribunals because it has not
equally achieved the most important purposes of an expeditious trial.
Comparing the numerical length of the process between the ECCC and other
similar trials and tribunals is important to consider whether the ECCC is slower.
However, numerical value is not the only factor that is important to consider. In order to
truly determine whether the ECCC’s process is slower, we must also look at whether the
lengthy process fails to achieve the purposes of an international trial as compared to the
other courts.
The two most important purposes to consider in determining whether the ECCC’s
process is slower are whether justice has been achieved for the victims and whether the
accused have been given a fair trial.
a. Due to more than one accused person escaping completion of trial,
the slower speed of the ECCC’s process has achieved comparably
less justice for the victims.
As a direct result of the speed of its overall process, the ECCC has so far failed to
gain as much justice for the victims as compared to other trials and tribunals. There are
two reasons to conclude the ECCC has comparatively failed to achieve justice for the
victims. First, most of the accused have escaped trial or are on the verge of escaping trial
or conviction. Second, the ECCC waited years to indict the four most recent accused
despite their old age.
The ECCC cannot be blamed for failure to reach Pol Pot and other Khmer Rouge
leaders who died before the ECCC was created. However, the ECCC is somewhat to
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blame for failure to complete trial on the two accused who either died or were found unfit
for trial. The ECCC knew the two accused were old and highly likely to die or be unfit
for trial. The ECCC also knew of the deaths of other elderly leaders including Ta Mok
who died in 2006.61 The ECCC had planned to bring Ta Mok to trial after the Cambodian
government charged him with crimes against humanity in 2002.62 However, the ECCC
and the Cambodian government spent years making small and complicated changes to the
rules that govern the ECCC instead of indicting the Khmer Rouge leaders.63 As a direct
result of the extremely slow pre-indictment process, the ECCC failed to bring one of the
important leaders of the Khmer Rouge to trial.
The ECCC is also not entirely to blame for failure to complete trial on the two
accused whose proceedings were terminated since death is a natural consequence of
having elderly accused. Many other trials and tribunals had elderly accused who died
before completion of their trial. One of the accused in Bangladesh died while his case
was on appeal.64 In the ICTY, one of the accused, Milosevic, died in the middle of his
trial.65 One defendant in the SCSL also died before the completion of his trial.66
However, the trials in those cases were still much faster in the entire process than the
ECCC. These other trials and tribunals made a genuine effort to move quickly through
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the entire process in order to complete trial before the rest of their elderly defendants
died. Therefore, comparatively, the longer process overall of the ECCC has allowed for
more accused to escape trial, and for victims to gain less justice.
Not considering the five newly accused persons, almost half of the accused in the
ECCC have escaped trial. Compared to the cases above where the accused escaped trial
were a small minority, the slower process of the ECCC that allowed such a large
percentage to escape trial is proof that victims have gained less justice.
The slow trial process in the second case at the ECCC is also problematic for
victims hoping to gain justice. The two men on trial are incredibly old, 79 and 84 when
the trial started, and 85 and 90 at the time of writing.67 Even more worrisome, according
to the World Health Organization, the average life expectancy in 2010, when the trial
started, and now is much lower than both accused’s ages, at 66 and 68 years
respectively.68 Yet, the ECCC continues to take the trial at a slower pace. The trial is in
its second year on appeal and continues to drag on into the sixth year overall.
Comparatively, the other tribunals completed trials of the remaining elderly accused in a
much quicker timeframe in order to ensure the trials were completed and justice was
attained. The ECCC’s failure to speed up the trial in order to achieve justice comparable
to the other tribunals supports that the ECCC’s process is in fact slower.
There is one international trial that presents problems to the theory that the
ECCC’s process is slower: the case of John Demjanjuk. Mr. Demjanjuk died in 2012
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after he was convicted in his initial trial but before his appeals trial was completed.69
Since Demjanjuk was the only defendant in the trial, his death prior to the final
conviction posed a major problem to gaining justice for the victims. Similar to the ECCC,
the failure to achieve justice and complete Demjanjuk’s trial resulted directly from the
slow speed of the trial. Specifically, Demjanjuk’s defense council was cited as taking
much too long in the initial trial, dragging out a trial expected to take four months for a
total of eighteen months.70
It is not entirely important to decide whether the death of Demjanjuk before the
end of his trial gained more justice for the victims compared to the victims of the ECCC.
What is more important is that here, the ECCC’s process is not actually slower in relation
to the case of Demjanjuk. However, the case of Demjanjuk is the only example of the
sole accused dying before the entire trial process was completed. Overall, international
trials and tribunals have convicted or completed the trials of most, if not all, of the
accused. So, even though the case of Demjanjuk poses an example of how the ECCC
may not be slower, the ECCC is still slower compared to a majority of the other trials and
tribunals.
As discussed in subsection B of this section, the time period before the indictment
of the first defendant in the ECCC was slower than other similar trials and tribunals.
Another major issue adding to the prevention of justice for the victims due to the speed of
the ECCC’s process deals with the very recent 2015 indictments of four additional
accused. These new indictments may not at first seem like a major problem compared to
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other trials and tribunals. For example, the ICTR indicted people through 2013, almost
twenty years after the ICTR was created.71 In the ICTY, the prosecution submitted the
final indictments in 2005, more than ten years after the ICTY was first established.72
The late ECCC indictments do pose a problem to justice for the victims, however,
because the newly accused persons are as old as the other five accused persons. Just as
with the first indicted accused, the ECCC took too long in trying to figure out whether to
indict these people. For example, in 2012, ECCC documents were leaked to the public
showing that prosecutors were seeking to indict another Khmer Rouge member Sou
Met.73 Unfortunately, Sou Met died in June 2013.74 While the indictment process is not
always a fast process, the ECCC spent an entire year seeking an indictment rather than
granting the indictment.
The late indictments by the ECCC may pose a problem of their own, but it is still
important to compare these indictments to late indictments in other trials and tribunals.
There is one major problem as a direct result of the slower process speed of these new
indictments in the case of the ECCC that are not present when compared to other trials
and tribunals.
The newly accused persons are just as old as the accused already on trial. If the
new trials take as long as cases 001 and 002, then there is an even greater chance that the
new accused will die or be unfit for trial before the completion of their cases. Of course,
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any tribunal or trial faces the threat of aging defendants the longer they wait to indict.
However, excluding the case of John Demjanjuk and other modern Nazi trials, most trials
and tribunals do not wait years before indicting additional elderly defendants.
The time frame in which other tribunals indicted elderly people does not
completely speak to whether the ECCC is slower. Indicting elderly people is not in itself
a problem. The problem comes with the comparative speed of the pre-trial and trial
phases of the ECCC and other tribunals. As already discussed, both of these phases are
slower in the ECCC as compared to other tribunals. If the ECCC continues to move at the
same comparatively slower speed for the new trials, there is an increased chance that the
newly accused will die or be unfit for trial before the trial is completed, especially since
the newly accused are just as old as the first four accused. Therefore, the late indictments
are further proof that the ECCC’s process is slower compared to other tribunals.
The problems posed in this subsection are not meant to condemn the ECCC as a
failure. On the contrary, the ECCC has gained some justice for the victims through the
completion of two trials, even if one of the trials is still on appeal. However, in
comparison to other trials and tribunals, the problems posed here do suggest the ECCC’s
process is slower.
b. The slower speed of the ECCC’s process and the long custody
times of the accused have caused the ECCC to fail the expediency
factor of a fair trial.
According to the ECCC’s rules, expediency is a crucial part of a fair trial.75
Therefore, if the ECCC provides the accused with a slower trial than other trials and
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tribunals, then the ECCC has failed to provide the accused with as fair of a trial. As
already discussed, the ECCC’s entire process is slower than other trials and tribunals. The
expediency factor of a fair trial is tied to the length of the entire trial. If the overall length
of the trial is slower than other trials and tribunals, then the expediency factor of a fair
trial is also going to be slower. Since the ECCC’s process is slower than other trials and
tribunals, the expediency provided to the accused is inherently slower.
In order to determine whether the ECCC’s process is slower in relation to
expediency of trial, it is also important to look at the length of time the accused have been
in custody. If the accused have been in custody much longer in the ECCC than other
trials and tribunals, it is fair to say that the ECCC’s process is slower due to failure to
provide the accused with a fair trial.
First, the two accused on trial in the ECCC’s second case have been in custody
since 2007. Thus, they are in their ninth year of custody. In comparing the custody length
of the ECCC to other trials and tribunals, it is again important to place more weight on
the trials and tribunals with older defendants. This is simply because being in custody is
more difficult on older people. John Demjanjuk was only in custody from 2008 to 2012, a
total of four years.76 The accused in Senegal spent three years in custody.77 The nine year
custody period the two accused in the ECCC have been through is at least twice as long
as other similarly situated trial and tribunal. This illustrates that the ECCC’s process is

76

Demjanjuk spent most of his custody in an upscale nursing home paid for by German tax dollars.
Douglas, supra note 66 at 257.
77

Sarah Williams, The Extraordinary African Chambers in the Sengalese Courts: An African Solution to
an African Problem?, 11 Journal Int’l Crim. Justice 1139, 1143 (2013).

33
slower since the other tribunals provided their accused with a much more expeditious
trial in order to keep the accused in custody for the shortest time possible.
Second, the accused in the first ECCC case was arrested in 1999 before the ECCC
was created.78 The Cambodian government kept the accused in custody from 1999 until
the completion of his appeal in 2012. At the beginning of his trial in 2009, the accused
tried to allege an unfair trial due to failure to provide an expedient trial.79 Just as with the
accused in the second case, the custody of the accused here was much longer than other
similar trials and tribunals. Therefore, the ECCC’s process is slower because the accused
did not get expediency of trial comparable to the other similarly situated trials and
tribunals.
Whether or not the ECCC has provided the accused persons with a fair trial is
debatable and is not the question at issue here. Even the issue of fairness in relation to
expediency is not the issue. The issue here is whether the expediency provided to the
accused in the ECCC is slower than that of other tribunals and trials. Since the numerical
length of the entire process of the ECCC is slower, the expediency of the trials is also
inherently slower. Also, since all of the accused in the ECCC have been in custody much
longer than other trials and tribunals with elderly accused, the expediency provided to the
accused in the ECCC is slower.
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IV. Conclusion
In conclusion, the ECCC’s process is slower due to both numerical length and
failure to relatively achieve the purposes of an international trial.
The length of time between the creation of the ECCC and the first indictment was
overwhelmingly longer than all other international trials and tribunals. On the other hand,
the pre-trial length for the two cases that have reached trial at the ECCC is much closer to
the average pre-trial lengths in the first group of cases. Opposing, in regards to the second
group of tribunals, the pre-trial speed in both cases in the ECCC is again slower. The trial
process of the ECCC is also not any slower than the first group of trials and tribunals. But
again, the ECCC’s trial phase has proven to be longer than the trials and tribunals in the
second group.
Therefore, the ECCC’s process is slower than other trials and tribunals because all
three phases of the ECCC’s process were slower than the second group of cases. Since
the accused in the ECCC are all very old, the more important comparison in order to truly
decide whether the ECCC’s process is slower is the comparison to the similarly elderly
accused in the second group of trials and tribunals. The first group of tribunals does not
have the same extenuating circumstance of old age for every accused member. Since the
first group of cases were on average the same length of time for two of the three phases
of the ECCC’s process and not overwhelmingly longer, the second group of cases must
be afforded more weight in comparison. By giving the second group more weight in
comparison, it is clear to see that the numerical speed of the ECCC is slower than other
trials and tribunals.
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The ECCC’s process is also slower because it did not do as much as other trials
and tribunals in relation to two purposes of international courts inherently tied to speed.
First, the ECCC did not achieve as much justice for the victims as compared to other
courts because the ECCC took too long to indict people and begin trial. As a result of the
slow process, two of the accused escaped trial. Other trials and tribunals with similarly
elderly accused went through a much faster process and were able to finish more trials
than the ECCC. Therefore, because the ECCC failed to achieve as much justice for the
victims as a direct result of the speed of the court, the ECCC’s process is slower.
Second, the ECCC did not meet the expediency factor of a fair trial compared to
other trials and tribunals. Since the numerical length of the ECCC’s process is slower
than other trials and tribunals, the expediency factor is also inherently slower. Also, the
accused in the ECCC have comparatively been in custody much longer due to the slow
speed of the ECCC’s process, especially compared to tribunals with elderly accused.
Therefore, the ECCC has failed to meet the expediency factor as compared to other trials
and tribunals, and is therefore slower than other trials and tribunals.
Overall, it is still debatable whether the ECCC’s process is too slow on its own.
We will probably have to wait until all of the cases in the ECCC have been completed
before making a decision on the ECCC’s process in itself. However, just because we
cannot judge the speed of the ECCC’s process on its own does not mean we cannot
compare the speed of the process to other trials and tribunals. By studying the speeds of
process in similar trials and tribunals, we can conclude that the ECCC’s process is in fact
slower than other international war crimes trials and tribunals.
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Table 1: Pre-Indictment/ Pre-Trial Lengths
Tribunal Name

Pre-Indictment Phase

Pre-Trial Phase

Creation: 2003

Case 001: 1 years

First Indictment: 2007

Case 002: 3 years

Opened: 1995

Average Pre-Trial Length:

1st Indictment: 1996

3.6 years

Average between creation

Average Pre-Trial Length:

and indictment: 1-2 years

2.3 years

Opened: 1993

Average Pre-Trial Length:

1st Indictment: 1994

3.6 years

Opened: 2002

Average Pre-Trial Length:

1st Indictment: 2003

1.7 years

ECCC

ICTR

ICC

ICTY

SCSL

Opened: 2012
Senegal

Sole trial lasted 2 years
Indictment: 2013
Opened: 2003

Average Pre-Trial Length:

1st Indictment: 2004

2 years

IST

Opened: 2010
ICTB
1st Indictment: 2011

Demjanjuk

Indictment: 2008

Pre-trial phase: 1 year
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Table 2: Trial Phase Lengths
Tribunal Name

Trial Phase

ECCC

Case 001: 3 years including appeals process
Case 002: 2011-present, appeal not yet completed

ICTR

Average: 5.9 years
Longest Trials: 12-14 years each

ICC

Range between one, three, and five years

ICTY

Average Length: About 16 months

SCSL

Average Length: 3.6 years per trial

Senegal

One trial; Took one year to complete (2015-2016)

IST

Average Length: Between one and two years

Demjanjuk

Initial Trial: 2009-2011; Appeals process was never
completed due to death of Demjanjuk

